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FOREWORD

During 2013 the principal focus of the Legislation Adviscry Committee was on the
review of bills introduced into Parliament.

The administration of the day had a heavy legislative programme. LAC and Law
Commission staff reviewed 38 bills. On 15 of them, submissions were made to a Select
Committee, sometimes with appearances by the Chair or other members of LAC.
Drafting problems were drawn to the attention of Parliamentary Counsel Office in eight
other instances.

There continued to be a wide range of reasons for the submissions made. In some
instances there were concerns over breaches of the rule of law; through legislative
clarity; to best practice in legislative drafting.

Details of the matters which the Commiitee took up are set out in Appendix 3. In most
instances the Committee was able to recommend steps which improved the quality of
the legislation.

The Committee has continued to be concerned about a present need to update and
substantially rewrite the LAC Guidelinegs. These are a valuable resource for legal teams
and departments, and those working in government without legal training. The
Committee has determined that this should be its principal focus in 2014. Also an LAC
website will be constructed. This will be publicly accessible and a valuabie resource for
lawyers and others concerned with the development of New Zealand legislation.

Hon Sir Grant Hammond KNZM
Chairperson
Legislation Advisory Committee
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INTRODUCTION

The Legislation Advisory Committee (LAC) was established in 1986 to achieve
improvements in the quality of legislative practice and public law issues in New Zealand.
The LAC is not concerned with the policy objectives of legislation. lts focus is on good
legislative practice and public law issues. The LAC achieves this outcome by:

1. Providing independent advice to the Attorney-General, Ministers, select
committees and officials on government Bills and public law issues; and

2. Publishing the LAC’s Guidelines on Process and Content of Legisfation. These
Guidelines set out the basic legal principles, legislative processes and
appropriate legislative content that should always be considered when devising
legislation. Cabinet has approved these Guidelines and Ministers and their
officials are required to advise the Cabinet Legislation Committee of the steps
they have taken to comply with them.

See the Appendix 1 for LAC's terms of reference.

Membership of the LAC is drawn from experienced government and private sector
lawyers, experienced law teachers and senior economists.

The LAC is currently chaired by a senior member of the judiciary and consists of 20
members, either appointed by the Attorney-General or ex officio, made up of senior
members from:

e Law Commission — 2 members;

» Private legal practice — 7 members;
* Academia - 2 members;

¢ Private economist — 1 member; and

¢ Public Service — 8 members

See the Appendix 2 for the list of current members.

The LAC receives support from the Law Commission, the Ministry of Justice, Crown
Law and the Parliamentary Counsel Office.

This is the Annual Report of the LAC to the Attorney-General for the 2013 calendar
year.

The LAC's address is:

Ministry of Justice
SX10088



Wellington 6140
New Zealand

Telephone: (04) 495 5911, Fax: (04) 494 9859
E-mail: LAC@)justice.govt.nz
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How the LAC operates to achieve its objective has changed over time. Historically LAC
would help departments who requested assistance when framing a particularly difficult
policy proposal. The LAC remains available to provide such assistance to departments.
However, its focus is also on the review of government Bills after introduction for their
compliance with the LAC Guidelines.

The LAC's review of government Bills is a devolved process. The Law Commission
undertakes the analysis of the Bill and reports to the LAC regarding its compliance with
the LAC's Guidelines. The LAC then determines the nature of any required response
for non-compliance with the Guidelines. The responses can range from informing the
department and/or Parliamentary Counsel Office, to making a submission to a select
committee.

ACTIVITES DURING 2013
Review of Bills

In 2013, the LAC considered 38 Bills. The table below summarises the Bills in relation
to compliance with the Guidelines.

Bills Reviewed by LAC in 2013

Bills that did not comply with the Guidelines and LAC made a |15
submission to a select committee (or passed on a Law Commission
report) {refer to Appendix 3)

Bills had minor non-compliance and LAC engaged with the department | 8
and/or Parliamentary Counsel Office on the issue

Bills that complied with the Guidelines, and no submission was made 15

Total Bills reviewed | 38

Analysis of Bills

The analysis of Bills in light of the LAC Guidelines can throw up a great variety of
matters ranging from breaches of rule of law principles to best practice in legislative
drafting. The five examples below illustrate the range of matters raised by LAC with
select committees in 2013. {Appendix 3. lists all submission made by LAC and
summarise the material issues raised.)

Examples of matters addressed in LAC submissions to select committees include:




1. Whether it was preferable for public officials to benefit from an indemnity, rather
than an immunity from lawsuit. (State Sector and Public Finance Reform Bill.)

2. The growth in civilly imposed, punitive orders. The LAC submitted that any such
proposal shouid not be progressed without detailed consideration of the practical
implications of such orders. it noted that orders with a punitive effect imposed
through the civil jurisdiction raise concerns because the checks and balances on
the exercise of power are different in the civil jurisdiction than the criminal
jurisdiction. (Vulnerable Children Bill.)

3. The creation of new offences. The LAC made two submissions on Bills which
created broad offences. The LAC cautioned about the need to draft offences
narrowly, in a way that does not unintentionally criminalise benign conduct.
(Electoral Amendment Bill and Objectionable Publications and Indecency
Legislation Bill.)

LAC Guidelines

The LAC Guidelines are a valuable resource for deparimental legal teams and those
working in government without legal training.

In 2013, the LAC resolved to rewrite the LAC Guidelines. In the past, the chapters of the
Guidelines have been contributed by a number of experts over many years. It is
important that the information contained within the Guidelines is preserved.

The two main audiences for the Guidelines are policy officials (many of whom are not
legally trained), and departmental lawyers. The LAC holds concerns that the current
form of the Guidelines is a bar to accessibility by many policy officials and some
departmental lawyers. There is an uneven distribution of technical detail and high level
ideas, historical background and real world examples; and the content is not presented
in a consistent style. This has likely led to under use by both legal and non-legal
officials.

This is a significant missed opportunity for the LAC to impart the wisdom contained in
the Guidelines.

Work to reshape the Guidelines will commence in early 2014. It is intended that the
guidance will consist of two components, in the form of:

s A new document aimed at non-legally qualified officials. It is intended that the
document should be at the forefront of officials’ minds when they start working on
the policy for new legislation. It will spell out the basic rules, principles and
questions for officials to consider, drawn from the existing Guidelines. The
document will not be technical but will provide officials with the ability to identify



when they need to consult lawyers and what obvious obstacles are in the way of
the policy.

e A “Manual’ which will share the same layout as the Guidance but will contain
case law, academic discussion, examples raising the same issues, and links to
external sources. The Manual will draw heavily on the current Guidelines by
reorganising the presentation and updating the content.

It is intended that the new document will be publicly available from early 2015, with the
updated “manual” completed by the end of 2015.
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APPENDIX 1 — Terms of Reference

The terms of reference of the Legislation Advisory Committee are as follows:

to provide advice to depariments on the development of legislative proposais and
on drafting instructions to the Parliamentary Counsel Office;

to report to the Attorney General on the public law aspects of legislative
proposals that the Atiorney General refers to it;

to advise the Attorney General on any other topics and matters in the field of
public law that the Attorney General from time to time refers fo it;

to scrutinise and make submissions to the appropriate body or person on aspects
of Bills introduced into Parliament that affect public law or raise public law issues;

to help improve the quality of law-making by attempting to ensure that legislation
gives clear effect to government policy, ensuring that legislative proposals
conform with the LAC Guidelines and discouraging the promotion of unnecessary
legislation.



APPENDIX 2 — Membership of LAC

e« Hon Sir Grant Hammond (Chair)
o Professor Geoff McLay

o Professor Andrew Geddis
¢ |van Kwok

o Guy Beatson

¢ DrJohn Yeabsley

¢ Brigid McArthur

¢ Megan Richards

o Dr Campbell Walker

o David Cochrane

o Lisa Hansen

e Simon Mount

o Professor Paul Rishworth
e Jeremy Johnson

o Anthea Williams

¢ David Johnstone

o Dr Mark Hickford (ex officio)
o David Noble (ex officio)

¢ David King (ex officio)

¢ Cheryl Gwyn (ex officio)

e [iona Leonard (ex officio)

The following members left during 2013

o Bill Moore (ex officio)

e [Lauren Perry {ex officio)

The following members joined in 2013
e David Noble (ex officio)
¢ David King (ex officio)
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APPENDIX 4 — All Bills Reviewed by LLAC

o

Animal Welfare Amendment Bill

Border Processing (Trade Single Window and Duties) Bill
Construction Contracts Amendment Bill

Copyright (Parallel Importing of Films) Amendment Bill
Credit Contracts and Financial Services Law Reform Bill
Education Amendment Bill

Electoral Amendment Bill

Employment Relations Amendment Bill

© ©® N O ;oA w N

Family Court Proceedings Reform Bill
10. Fisheries (Foreign Charter Vessels & Other Matters) Amendment Bill

11. Government Communications Security Bureau and Related Legislation
Amendment Bill

12. Harmfu! Digital Communications Bill

13.Health and Safety (Pike River Implementation) Bill

14.Housing Accords and Special Areas Bill

15. Industry Training and Apprenticeships Amendment Bill

16. Insurance (Prudential Supervision) Amendment Bill

17.Land Transport and Road User Charges Legislation Amendment Bill
18. Local Electoral Amendment Bill (No 3)

19. Local Government (Auckland Council) Amendment Bill (No 2)

20. Minimum Wage (Starting-out Wage) Amendment Bill

21.New Zealand International Convention Centre Bill

22. Objectionable Publications and Indecency Legislation Bill

23.Parole Amendment Bill

24.Prisoners’ & Victims Claims (Continuation & Reform) Amendment Bill

25. Psychoactive Substances Bill



26. Public Safety (Public Protection Orders) Bill
27.Resource Management Reform Bill
28.Royal Succession Bill

29. Social Housing Reform (Housing Restructuring and Tenancy Matters
Amendment) Bill

30. Social Security (Fraud Measures and Debt Recovery) Amendment Bill
31. State Sector and Pubilic Finance Reform Bill

32, Student Loan Scheme Amendment Bill (No 3)

33. Telecommunications (Interception Capability and Security) Bill

34. Trustee {Public Trust} Amendment Bill

35. Veterans' Support Bill

36. Victims' Orders Against Violent Offenders Bill

37.Vulnerable Children Bill

38. Waitangi National Trust Board Amendment Bill
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